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OPINION
PAEZ, Circuit Judge:

Appellant Leandro Andrade was convicted in the Superior
Court of California of two counts of petty theft for shoplifting
atotal of nine videotapes from two K-Mart stores. California
generaly treats such offenses as misdemeanors, each punish-
able by up to six months in county jail and up to a $1,000
fine. However, because Andrade had been convicted of sev-
eral prior offenses -- all non-violent -- his petty thefts were
first enhanced to felonies under California Penal Code § 666,
and then enhanced again to third and fourth strikes under Cal-
ifornias Three Strikes and Y ou're Out Law, California Penal
Code 88 667 and 1170.12 ("the Three Strikes law"). Asa
result, Andrade, a non-violent recidivist who twice shoplifted
merchandise worth atotal of $153.54, received alife sentence
in prison with no possibility of parole for 50 years.

In this appeal from the denial of his habeas petition under

28 U.S.C. § 2254, Andrade argues that his sentence violates
the Eighth Amendment's prohibition against cruel and
unusual punishment. Four justices of the United States
Supreme Court have agreed that the "unique quirk " in Cali-
fornias Three Strikes law that permits misdemeanor conduct
to be punished with severe indeterminate sentences raises a
substantial Eighth Amendment question. Riggs v. California,
525 U.S. 1114, 119 S. Ct. 890 (1999) (memorandum opinion
by Justice Stevens, joined by Justices Souter and Ginsburg,
respecting the denial of the petition for writ of certiorari).1

1 Riggs concerned an Eighth Amendment challenge by arecidivist
defendant sentenced to 25 yearsto life after stealing a bottle of vitamins
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We hold that the California Court of Appea unreasonably
applied clearly established United States Supreme Court pre-
cedent when it held, on Andrade's direct appedl, that his sen-
tence did not violate the Eighth Amendment's prohibition
against crudl and unusual punishment. Our decision does not
invalidate California's Three Strikes law generally. Rather,
we conclude that it is uncongtitutional only as applied to
Andrade because it imposes a sentence grossly disproportion-
ate to his crimes.

|. BACKGROUND
A. California'sThree StrikesLaw

Cdlifornids Three Strikes law consists of a pair of substan-
tively identical statutes both enacted in 1994, one by the Cali-
fornia Legidature, Stats.1994, ch. 12, § 1, adding California
Penal Code § 667(b)-(i), and one by a ballot initiative, Propo-
sition 184, 8 1, as approved by voters, Gen. Elec. (Nov. 8,
1994), adding California Penal Code 8 1170.12. See generally
In re Cervera, 16 P.3d 176, 177 (Cal. 2001).

The purpose of the law is to impose longer terms of impris-
onment on defendants with prior qualifying felony convic-

from a supermarket. 525 U.S. 1114, 119 S. Ct. at 891. Riggs was con-
victed of petty theft with aprior (Cal. Penal Code§ 666), which counted
as his"third-strike" offense under Californias Three Strikes law. The Cal-
ifornia Court of Appeal affirmed Riggs sentence, and the California
Supreme Court denied his petition for review. In his memorandum opin-
ion, Justice Stevens, joined by Justices Souter and Ginsburg, noted that the
Eighth Amendment issue presented was "obvioudly substantial, particu-
larly since California appears to be the only State in which a misdemeanor
could receive such a severe sentence.” |d. Nevertheless, he concluded that
the issue should first be addressed by alower federal court or the Califor-
nia Supreme Court, stating that Riggs could assert his claim in a petition
for awrit of habeas corpus "since [he] is asking us to apply a settled rule
of Eighth Amendment law." 1d. at 892. Justice Breyer wrote separately,
agreeing with Justice Stevens that Riggs raised a'serious question” but

dissenting from the denial of certiorari. 1d.
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tionsor "strikes." Id. at 179. Under the law, only "serious’ or
"violent” felonies, as defined in California Penal Code
§1192.7(c) and § 667.5(c) respectively, qualify as prior
strikes. Cal. Penal Code 88 667(d)(1), 1170.12(b)(1). The
"triggering” (i.e., principal) offense, however, may be any fel-
ony under Californialaw. Cervera, 16 P.3d at 177 ("the Three
Strikes law governs when a defendant is convicted of afelony
or “strike' of any kind") (emphasis added). This includes a so-
called "wobbler" offense (which can be either a misdemeanor
or felony) when charged and sentenced as afelony. People v.
Terry, 54 Cal. Rptr. 2d 769, 770-71 (Ct. App. 1996) (holding
that the wobbler offense of petty theft with a prior, when
charged and sentenced as afelony, may count as athird
strike).

Under the "second-strike" provision of the Three Strikes

law, when a defendant with one prior strike is convicted of
any felony, the sentencing court must impose a sentence twice
as long as the sentence the defendant would have otherwise
received. Cal. Penal Code 88 667(€)(1), 1170.12(c)(1); Cer-
vera, 16 P.3d at 177. When a defendant with two prior strikes
is convicted of any felony, the "third-strike" provision man-
dates a sentence of at least 25 yearsto life (i.e., an indetermi-
nate life sentence with igibility for parole after serving no
fewer than 25 years). Cal. Penal Code 88 667(€)(2)(A),
1170.12(c)(2)(A).

In addition to the fact that the triggering felony need not be
"serious' or "violent," severa other features of California's
Three Strikes law combine to make it particularly severe.
First, a defendant may be considered to have two prior strikes
even though he was convicted of both qualifying offensesin
asinglejudicial proceeding. Peoplev. Askey , 56 Cal. Rptr. 2d
782, 785 (Ct. App. 1996). Second, prior strikes need not be
violent offenses as long as they qualify as "serious’ (e.g., a
residential burglary where the burglar was unarmed and resi-
dents were not home would be considered a prior strike). Cal.
Penal Code 88 1192.7(c)(18), 460(a). Third,"serious" or "vi-
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olent” felony convictions imposed prior to the law's enact-
ment in 1994 can be charged as strikes, People v. Kinsey, 47
Cal. Rptr. 2d 769, 775 (Ct. App. 1995), as may a defendant's
equivalent convictions received in another jurisdiction, Cali-
fornia Penal Code 88 667(d)(2), 1170.12(b)(2), and certain
convictions a defendant received as ajuvenile, California
Penal Code 88 667(d)(3), 1170.12(b)(3). Fourth, thereis no
"washout" period after which prior qualifying convictions
will no longer be counted as strikes.2 People v. Martinez, 84
Cal. Rptr. 2d 638, 646 & n.9 (Ct. App. 1999) (citing Cal.
Penal Code § 1170.12(a)(3)). Fifth, defendants with prior
strikes who are convicted of current multiple felonies commit-
ted on different occasions must serve consecutive sentences.
Cal. Penal Code 88 667(c)(6), 1170.12(a)(6); People v.
Ingram, 48 Cal. Rptr. 2d 256, 264 (Ct. App. 1995) ("Since
each felony count of which defendant currently stands con-
victed arises from separate residential burglaries, the manda-
tory minimum term of 25 yearsto life must be imposed
consecutively for each count, for aminimum . . . term of 50
years."), disapproved on other grounds by People v. Dotson,
941 P.2d 56, 63 (Cal. 1997). Finally, a defendant sentenced
to an indeterminate life sentence will not be eligible for parole
until he has served his entire mandatory minimum term. Cer-
vera, 16 P.3d at 181 (holding that a third-strike defendant's
mandatory minimum term of 25 years may not be reduced
with good-time credits).

B. Facts And Procedural History

According to the probation officer's presentence report,
Andrade is alongtime heroin addict with a history of convic-
tions for non-violent offenses. The report indicates that
Andrade was convicted in 1982 of a misdemeanor theft

2 The California Supreme Court has held, however, that judges have
reviewable discretion to not consider, in the interest of justice, an other-
wise qualifying conviction as a strike. People v. Superior Court (Romero),
917 P.2d 628, 647 (Cal. 1996).
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offense, for which he served six daysin county jail and
received twelve months of probation.3 In 1983, Andrade pled
guilty in a consolidated proceeding to three counts of first
degree burglary (residential burglary) in violation of Califor-
nia Penal Code § 459.4 In 1988, Andrade was convicted in
federal court of "transportation of marijuana, " afelony. In
1990, Andrade was convicted in state court for a petty theft
offense. Later that year, he was again convicted in federal
court of another felony charge of "transportation of marijua
na." Finaly, in 1991, Andrade received a parole violation for
escape from federa prison.5 All told, Andrade had been con-
victed of five felonies and two misdemeanors -- al non-
violent -- prior to his current convictions.

On November 4, 1995, Andrade exited a K-Mart store with
five videotapes, worth $84.70, stuffed inside his pants. Two
weeks later, he shoplifted another four videotapes, worth
$68.84, from a different K-Mart store. In both instances, store
personnel stopped Andrade as he exited the store and recov-
ered the merchandise.

California classifies both of these offenses as petty theft, a
misdemeanor punishable by up to six monthsin county jail

3 Without explanation, the State excludes Andrade's 1982 misdemeanor
conviction in its recounting of hiscrimina history. Weinclude it here
because it appears in the presentence report upon which the sentencing
court presumably relied. The report also shows that Andrade was sen-
tenced to drug diversion at the same time as this misdemeanor conviction.
4 The presentence report indicates that Andrade pled guilty to six, not
three, counts of first-degree burglary. Both the trial court and the state
court of appeal, as well asthe State in its briefs, however, indicated that
Andrade had been convicted of only three burglaries. We assume likewise.
5 The presentence report indicates that Andrade was sentenced to eight
years for his 1988 federal conviction and 2,191 days (six years) for his
1990 federal conviction. It appears from the report, however, that Andrade
served less than one and one-half years for the 1988 conviction and less
than two and one-half years for the 1990 conviction. The report offers no
explanation for this nor doesit provide any further details about these
offenses.
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and up to a$1,000 fine. Cal. Pena Code § 490; see also Cal.
Pena Code § 487 (defining grand theft as theft over $400).
Because Andrade had a previous misdemeanor theft convic-
tion in 1990, however, his shoplifting offenses were charged
as two counts of petty theft with a prior, pursuant to Califor-
nia Penal Code § 666. Petty theft with aprior isaso-caled
"wobbler" offense, punishable either as a misdemeanor with
up to one year in county jail or asafelony with up to three
yearsin state prison. Cal. Penal Code 8§ 666 (" punishable by
imprisonment in the county jail not exceeding one year, or in
the state prison"); Cal. Penal Code § 18 (specifying sentences
of "16 months, or two or three years' for any crime "punish-
able by imprisonment in a state prison” where no other pen-
alty is specified by law); Terry, 54 Cal. Rptr. 2d at 770-71.
Prosecutors have discretion to charge petty theft with aprior
as either amisdemeanor or afelony, and the trial court has
reviewable discretion to reduce this charge to a misdemeanor
at the time of sentencing. People v. Superior Court (Alvarez),
928 P.2d 1171 (Cal. 1997) (holding that atrial court's discre-
tion under Cal. Penal Code § 17(b) to reduce a'wobbler"
offense is not eliminated by the Three Strikes law but is
reviewable).

In Andrade's case, the prosecutor elected to charge histwo
petty thefts with a prior as felonies, thereby implicating the
Three Strikes law. Andrade's three 1983 burglary convictions
were charged as hisfirst two strikes. His petty thefts were
charged as his third and fourth strikes.

Thetria court bifurcated Andrade's trial. In the first pro-
ceeding, the jury found him guilty of two counts of petty theft
with aprior under California Penal Code § 666. Before the
jury's verdict, the court denied Andrade's motions to reduce
the charges to misdemeanors and to strike the prior convic-
tions. In the second proceeding, the same jury found that he
had been convicted of three counts of first degree residential
burglary on April 26, 1983. On April 24, 1996, the court sen-
tenced Andrade to 25 yearsto life for each petty theft with a
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prior conviction, to be served consecutively as required

by the Three Strikes law. Cal. Penal Code 88 667(c)(6),
1170.12(a)(6). Andrade will not become eligible for parole
until 2046, after serving 50 years; he will be 87 years old.

Andrade appealed to the California Court of Appeal, which
affirmed his conviction and sentence on May 13, 1997. In an
unpublished opinion, the court rgjected, among other argu-
ments, Andrade's claim that his sentence was cruel and
unusua under the Eighth Amendment. The Cdlifornia
Supreme Court denied Andrade's petition for review without
comment.

Subsequently, Andrade filed atimely pro se petition for a
writ of habeas corpusin federa district court under 28 U.S.C.
§ 2254. Heraised several constitutional issues, including vio-
lation of his Eighth Amendment right. The district court
denied his petition in a two-sentence order adopting the mag-
istrate judge's Report and Recommendation which stated that
"the state court['s] conclusions. . . were reasonable applica-
tions of federal law." The district court entered judgment on
February 19, 1999.

On March 17, 1999 (25 days later), Andrade deposited in
the prison mail system aMotion for Order Extending Time
for Appeal, in which he requested a 60-day extension of time
to file his notice of appeal. In a supporting declaration,
Andrade explained that he needed the extratime to conduct
research in the prison library, to which he was permitted
access for only two hours each Friday and Saturday.

In amemorandum order, the district court denied
Andrade's motion, stating in relevant part:

In his Mation, petitioner claims that he has been
denied adequate access to the prison law library to
prepare his notice of appeal. [citation omitted | This
court is not persuaded by petitioner's argument. He
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has not met the standard under Fed. R. App. P.
4(a)(5) to warrant an extension of time. Accordingly,
petitioner's Motion is denied.

On April 11, 1999 (50 days after the district court entered
itsjudgment), Andrade deposited a Notice of Appeal in the
prison mail system. Subsequently, the district court entered an
order denying Andrade a certificate of appealability.

We granted Andrade a certificate of appealability to raise

his Eighth Amendment claim. Although Andrade initialy

filed his appeal pro se, we appointed counsel and ordered sup-
plemental briefing.

1. JURISDICTION

We must consider as a threshold matter whether we have
jurisdiction over this appeal. A timely notice of appeal is
mandatory and jurisdictional. Fed. R. App. P. 3(a); Browder
v. Dir., Dep't of Corr. of Ill., 434 U.S. 257, 264 (1978);
Vahanv. Shalala, 30 F.3d 102, 103 (9th Cir. 1994). Rule
4(a)(1)(A) requires that a notice of appeal be filed within 30
days after the district court enters judgment where, as here,
the United States is not a party. The district court may extend
this period if "(i) a party so moves no later than 30 days after
the time prescribed by [ ] Rule 4(a)[(1) ] expires’ and "(ii) that
party shows excusable neglect or good cause." Fed. R. App.
P. 4(a)(5)(A); seealso Vahan, 30 F.3d at 103. Such an exten-
sion, however, islimited to 30 days after the time prescribed
by Rule 4(a)(1) or 10 days after the district court order grant-
ing the party's motion, whichever is later. Fed. R. App. P.
4(a)(5)(C).

Andrade did not file anotice of appea until April 11, 1999,
50 days after the district court entered judgment. He did file,
however, pursuant to Rule 4(a)(5)(A), amotion for extension
of time on March 17, within 30 days of entry of the district
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court judgment.6 Although the district court denied the
motion, Andrade asserts that his motion for extension of time
was the functional equivalent of a notice of appeal. We agree.

We have previously held that a motion for extension of

time may not be construed as a notice of appeal. Selph v.
Council of City of Los Angeles, 593 F.2d 881, 883 (9th Cir.
1979), overruled on other grounds by United Artists Corp. v.
La Cage Aux Falles, Inc., 771 F.2d 1265 (9th Cir. 1985). In
so deciding, we distinguished the case from "those few crimi-
nal appeals or collateral attacks on criminal convictions. . .
in which extraordinary relief has been granted.” Id. (citing
United Statesv. Hoye, 548 F.2d 1271, 1273 (6th Cir. 1977)
(treating a motion for enlargement of time containing "most

of the essential facts required of a notice of appeal” asa
timely notice of appeal)). The present appeal is distinguish-
ablefrom Selphin two ways:. (1) unlike the appellantsin
Selph, Andrade was proceeding pro se at the time hefiled his
motion for extension of time; and (2) Andrade's suit is a col-
lateral attack on his criminal conviction.

More importantly, we must reexamine our holding in Selph
in light of the Supreme Court's decisionin Smith v. Barry,
502 U.S. 244 (1992). In Smith, the Supreme Court held that
adocument intended to serve as an appellate brief may qual-
ify asthe notice of appeal required by Rule 3. 1d. at 248-49.
The Court stated:

6 Inits order denying Andrade's request for an extension of time, the
district court mistakenly used March 25, 1999 as the date Andrade filed
his motion. The clerk’s stamp on Andrade's motion indicates that the dis-
trict court received his motion on March 18. Moreover, a notice of appeal
by an inmate confined in an ingtitution will be considered timely if itis
deposited in the institution's internal mail system with proper postage on
or before the last day of filing. Fed. R. App. P. 4(c)(1); see a'so Houston
v. Lack, 487 U.S. 266, 276 (1988). Andrade's supporting declaration indi-
cates that he accomplished this task on March 17.
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While anotice of appeal must specificaly indicate
the litigant's intent to seek appellate review, the pur-
pose of this requirement isto ensure that the filing
provides sufficient notice to other parties and the
courts. Thus, the notice afforded by a document, not
the litigant's motivation in filing it, determines the
document's sufficiency as a notice of appedl. If a
document filed within the time specified by Rule 4
givesthe notice required by Rule 3, it is effective as
anotice of appeal.

Id. (internal citations omitted). The Court aso noted that Rule
3's requirements should be liberally construed, although non-
compliance will still be fatal to an appeal. Id. at 248.

Two of our sister circuits have relied on Smith v. Barry to
hold that atimely motion for extension of time may qualify

as anotice of appeal. United Statesv. Smith , 182 F.3d 733,
735-36 (10th Cir. 1999); Listenbee v. City of Milwaukee, 976
F.2d 348, 349-51 (7th Cir. 1992).7 Prior to the Supreme
Court's decision in Smith v. Barry, the Tenth Circuit had held
to the contrary. Longstreth v. City of Tulsa, 948 F.2d 1193,
1194 (10th Cir. 1991) ("[A]sking for more time in which to
file an appeal indicates uncertainty as to whether one will file
an appeal and compels the conclusion that the notice of appeal
issomething yet to befiled."). In United States v. Smith, how-
ever, the Tenth Circuit departed from its previous rule by
explaining that Smith v. Barry had modified the intent require-
ment by shifting the emphasisto " "the notice afforded by a
document, not the litigant's motivation in filing it. . . .' " 182
F.3d at 735 (quoting Smith v. Barry, 502 U.S. at 248-49). It

7 Prior to the Supreme Court's decision in Smith v. Barry, the Sixth Cir-
cuit had already held that atimely motion for extension of time may be
treated as a notice of appeal, at least in casesinvolving adirect or collat-
eral appeal from acrimina conviction. United States v. Christoph, 904

F.2d 1036, 1040 (6th Cir. 1990), superceded by statute on other grounds,

as recognized in United States v. Williams, 940 F.2d 176, 181 n.3 (6th Cir.

1991); Hoye, 548 F.2d at 1273.
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explained that the relevant question is whether a motion gave
notice of the three elements required by Rule 3:" “the party

or parties taking the appea by naming each onein the caption
or body of the notice’; “the judgment, order or part thereof
appeded from'; and the “court to which the appeal istaken.'"
1d. (quoting Rule 3(c)(1)). The court concluded by holding
that the appellant's "Motion for Out of Time Notice of
Appeal" satisfied these elements, was filed within the allow-
able time, and thus was the functiona equivalent of a notice
of appedl. Id. at 735-36.8

We find the Tenth Circuit's reasoning persuasive and

join it, along with the Sixth and Seventh Circuits, in holding
that atimely motion for extension of time to file a notice of
appeal may be considered the functional equivaent of a
notice of appeal provided it gives notice of the three el ements
required by Rule 3(c)(1). Andrade's declaration in support of
his motion for extension of time states: "L eandro Andrade
respectfully requests.. . . an additional 60 daysin whichto file
his notice of appeal.” While this language does not preclude
the possibility that Andrade may have elected not to appeal,
we conclude that to require more explicit language conflicts
with the Supreme Court's instruction that we liberally con-
strue Rule 3's requirements. Smith v. Barry, 502 U.S. at 248.
Andrade's motion for extension of time satisfied the three

8 The Eleventh Circuit has concluded otherwise. After Smith v. Barry, it
held that a motion for extension of time cannot be the functional equiva
lent of anotice of appeal unless"it is objectively clear [from the motion]
that a party intends to appeal.” Compare Rinaldo v. Corbett, 256 F.3d
1276, 1279-80 (11th Cir. 2001) (holding that a motion for extension of
time isthe functional equivalent of anotice of appea where the party
"specificaly states that “Plaintiff . . . gives Court notice that he intends to
appea' "), with Harrisv. Ballard, 158 F.3d 1164 (11th Cir. 1998) (hold-
ing that a motion for extension of timeis not the functiona equivalent of
anotice of appea where there is uncertainty as to whether the party will
in fact appeal). See aso Haugen v. Nassau County Dep't of Soc. Servs.,
171 F.3d 136, 138 (2d Cir. 1999) (holding that a motion for extension of
timeisthe functional equivalent of a notice of appeal where appellants
stated they "will appeal” the judgment).
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notice requirements of Rule 3(c)(1): it identified the judgment
at issue, it specified the court to which the appeal would be
taken, and it was delivered to both the district court and the
opposing party. Moreover, Andrade filed it within 30 days of
the entry of the district court judgment, thus satisfying the
timeliness requirements of Rule 4(a)(1)(A). Because we con-
clude that Andrade's motion is the functional equivalent of a
timely notice of appeal, we have jurisdiction to review this
appeal. To the extent that our decision in Selph dictates other-
wise, it isoverruled in light of the Supreme Court's decision
in Smith v. Barry, 502 U.S. 244. United States v. Gay, 967
F.2d 322, 327 (9th Cir. 1992) (noting that a three-judge panel
may overrule the decision of aprior panel " "when an inter-
vening Supreme Court decision undermines an existing prece-
dent of the Ninth Circuit, and both cases are closely on

point' ") (quoting United Statesv. Lancdllotti, 761 F.2d 1363,
1366 (9th Cir. 1985)).9

I1l. STANDARD OF REVIEW

We review de novo adistrict court's decision to grant or
deny a 28 U.S.C. § 2254 habeas petition. Bribiesca v. Galaza,
215 F.3d 1015, 1018 (9th Cir. 2000).

Because Andrade filed his petition on August 19, 1998, we
review his petition under the provisions of the Antiterrorism
and Effective Death Penalty Act, Pub. L. No. 104-132, 110
Stat. 1214 (Apr. 24, 1996) ("AEDPA"). Van Tran v. Lindsey,
212 F.3d 1143, 1148 (9th Cir. 2000). "Under AEDPA, we
may reverse a state court's decision denying relief only if that
decision is “contrary to, or involves an unreasonabl e applica-
tion of, clearly established federal law as determined by the
Supreme Court of the United States." " 1d. at 1149 (quoting 28
U.S.C. § 2254(d)(1)).

9 Because we find that Andrade's motion for extension of time was the
functional equivalent of atimely notice of appeal, we need not address his
argument that the district court abused its discretion by denying his motion
for extension of time without a proper analysis of excusable neglect.
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We determine de novo what is "clearly established federa
law, as determined by the Supreme Court of the United

States." LaJoie v. Thompson, 217 F.3d 663, 668 (Sth Cir.
2000) (internal citation and quotation marks omitted). If the
federal law isnot clearly established at the time of the state
court determination, 8§ 2254(d)(1) barsrelief. Vasguez v.
Strack, 228 F.3d 143, 148-49 (2d Cir. 2000), cert. denied, 128
S.Ct. 1128 (2001).

Justice O'Connor addressed the distinction between the
"contrary to" and "an unreasonabl e application of" provisions
of § 2254(d)(1) in Williamsv. Taylor, 529 U.S. 362, 405-09
(2000). In Van Tran, we summarized her analysis:

A state court's decision can be "contrary to" federa
law either 1) if it failsto apply the correct controlling
authority, or 2) if it applies the controlling authority
to a case involving facts "materially indistinguish-
able' from those in a controlling case, but nonethe-
less reaches a different result. A state court's
decision can involve an "unreasonabl e application”
of federal law if it either 1) correctly identifies the
governing rule but then appliesit to anew set of
factsin away that is objectively unreasonable, or 2)
extends or failsto extend a clearly established legal
principle to a new context in away that is objec-
tively unreasonable.

212 F.3d at 1150 (internal citation omitted). We noted that the
two concepts overlap and that it sometimes will be necessary
to apply both standards. Id.

"[W]hen analyzing a claim that there has been an unreason-
able application of federal law, we must first consider whether
the state court erred; only after we have made that determina-
tion may we then consider whether any error involved an
unreasonable application of controlling law within the mean-
ing of § 2254(d)." 1d. at 1155. We will find an "unreasonable
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application” only when our independent review of the legal
guestion "leaves us with a “firm conviction' that one answer,
the one rgjected by the [state] court, was correct and the other,
the application of the federal law that the [state] court
adopted, was erroneous -- in other words that clear error
occurred." 1d. at 1153-54.

IV.EIGHTH AMENDMENT

The Eighth Amendment to the United States Constitu-

tion provides that there "shall not be. . . cruel and unusual
punishments inflicted." 10 At issue here is whether this amend-
ment proscribes a sentence of 50 years to life for two shoplift-
ing offenses involving nine videotapes worth atotal of
$153.54 by a defendant with several previous convictions for
non-violent offenses. The California Court of Apped, inits
1997 decision affirming Andrade's conviction, concluded that
it did not.

The constitutionality of life sentences for non-violent recid-
ivistsis controlled by several decisions rendered by the
Supreme Court in the two decades prior to the state court's
decision. In Rummel v. Estelle, 445 U.S. 263 (1980), the
Court upheld a sentence of lifein prison with the possibility
of parole for athree-time non-violent felony recidivist. Three
yearslater, in Solem v. Helm, 463 U.S. 277 (1983), the Court
reversed a sentence of lifein prison without the possibility of
parole for a seven-time non-violent felony recidivist. Finally,
in Harmelin v. Michigan, 501 U.S. 957 (1991), adecision
without a mgjority opinion, Justice Kennedy, writing for him-
self and two other justices, reconciled the Court's prior deci-
sionsin Rumme and Solem and articulated a revised test.
Under thistest, the "Eighth Amendment does not require

10 The Eighth Amendment "applies against the States by virtue of the
Fourteenth Amendment." Harmelin v. Michigan , 501 U.S. 957, 962
(1991) (opinion of Justice Scalia, joined by Chief Justice Rehnquist) (cit-
ing Robinson v. California, 370 U.S. 660 (1962)).
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strict proportionality between crime and sentence. Rather, it
forbids only extreme sentences that are "grossly dispropor-
tionate' to the crime.” Harmelin, 501 U.S. at 1001 (Kennedy,
J., concurring) (quoting Solem, 463 U.S. at 288, 303). Our cir-
cuit and others regard Justice Kennedy's test as'the rule of
Harmelin" because it is the "position taken by those Members
who concurred in the judgment|[ ] on the narrowest grounds
...." United Statesv. Bland, 961 F.2d 123, 128-29 (9th Cir.
1992) (internal citation and quotation marks omitted); see also
Henderson v. Norris, 258 F.3d 706, 709 (8th Cir. 2001)
("Since Harmelin, our courts and others have applied the prin-
ciples outlined in Mr. Justice Kennedy's opinion to[ Eighth
Amendment] cases. . . ."); United Statesv. Jones, 213 F.3d
1253, 1261 (10th Cir. 2000) ("We have ruled that Justice
Kennedy's plurality opinion . . . setsforth the applicable
Eighth Amendment test.”); United States v. Harris, 154 F.3d
1082, 1084 (9th Cir. 1998) ("Our court follows the narrow
proportionality rule established by Justice Kennedy's concur-
rencein Harmelin. .. .").

A. Review of Supreme Court Case Law

Understanding the test articulated by Justice Kennedy's
concurrence requires that we first review the Court's deci-
sionsin Rumme and Solem.

In Rumme, the Supreme Court upheld a sentence of life
imprisonment with the possibility of parole for athree-time
non-violent felony recidivist. Rummel was sentenced under a
Texas recidivist statute which provided that "[w]hoever shall
have been three times convicted of afelony less than capital
shall on the third conviction be imprisoned for life in the peni-
tentiary.” Rumme, 445 U.S. at 264 (citing Tex. Penal Code
Ann. 8 12.42(d) (1974)). Rummel's two prior felonies were
(1) a 1964 conviction for fraudulent use of a credit card to
obtain $80 worth of goods or services;11 and (2) a 1969 con-

11 Thiswas afelony because it involved an amount of more than $50.
The offense was punishable by a sentence of two to ten yearsin prison.
Rummel was sentenced to three years. 1d. at 265.
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viction for passing a forged check for $28.36.12 In 1973, Rum-
mel received his third conviction for obtaining $120.75 by
false pretenses, an offense normally punishable by imprison-
ment for two to ten years. Because Rummel had two prior fel-
ony convictions, however, the prosecution elected to proceed
under the recidivist statute, which carried alife sentence. 1d.
at 266.

Severa factors influenced the Court's holding that Rum-

mel's sentence did not violate the Eighth Amendment. First,
the Court emphasized that the Texas statute required separate
convictions and terms of imprisonment for each felony, such
that a defendant must twice be convicted and twice serve time
in prison before being eligible for alife sentence on his third
conviction. Id. at 278. Second, the Court noted that it could
not ignore the fact that under Texas liberal parole policy
Rummel would be eligible for parole in as few as twelve
years. Id. at 280-81. Third, the Court stressed that prosecutors
retained discretion to plea bargain or not invoke the recidivist
statute "so as to screen out truly “petty’ offenders who fall
within the literal terms of" the statute. |d. at 281.

In Solem, the Supreme Court affirmed a decision of the
Eighth Circuit holding uncongtitutional a sentence of life
imprisonment without the possibility of parole for a seven-
time non-violent felony recidivist. The defendant Helm was
sentenced under a South Dakota recidivist statute that pro-
vided for amaximum penalty of life imprisonment without
parole and a $25,000 fine for a defendant who had"at least
three prior convictions[sic] in addition to the principal felo-
ny." 463 U.S. at 281 (citing S.D. Codified Laws8 22-7-8
(1979)) (alteration in original). Helm had six prior felonies:
three convictions for third-degree burglary, one in 1964,
another in 1966, and the third in 1969;13 afourth conviction

12 Thiswas afelony punishable by two to five yearsin prison. Rummel
was sentenced to four years. 1d. at 265-66.

13 Third-degree burglary was punishable by up to fifteen yearsin the
state penitentiary. Id. at 280 n.1.
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in 1972 for obtaining money under false pretenses; 14 afifth
conviction in 1973 for grand larceny;15 and a sixth conviction
in 1975 for third-offense driving while intoxicated. Id. at 279-
80. In 1979, when Helm was convicted of his seventh felony
for uttering a"no account" check for $100, the county prose-
cutor sought a life sentence under the state's recidivist statute.
1d. at 281. Ordinarily, the maximum punishment for this fel-
ony would have been five years in the state penitentiary and

a $5,000 fine, but under South Dakota's recidivist statute,
Helm was sentenced to life in prison without the possibility
of parole. Id.

The Court held that proportionality analysis under the

Eighth Amendment applied to terms of imprisonment just as
it applied to capital sentences and fines, although it noted that
successful challenges to the former would be ™ “exceedingly
rare.'" 1d. at 289-90 (citing Rumme, 445 U.S. at 272). The
Court emphasized that legidatures "broad authority” to
determine appropriate punishments was entitled to" substan-
tial deference.” 1d. at 290. At the same time, no penalty was
per se congtitutional under the Eighth Amendment. I1d. The
Court stated that "no single criterion can identify when a sen-
tence is so grossly disproportionate that it violates the Eighth
Amendment.”" Id. at 291 n.17. Instead, it established three
objective criteriato guide proportionality analysis under the
Eighth Amendment: " (i) the gravity of the offense and the
harshness of the penalty; (ii) the sentences imposed on other
criminalsin the samejurisdiction; and (iii) the sentences
imposed for commission of the same crime in other jurisdic-
tions." 1d. at 292.16

14 Obtaining money under false pretenses was punishable by up to three
years in the state penitentiary. 1d. at 280 n.2.

15 Grand larceny was defined as the taking of property of avalue exceed-
ing $50, taking property of avalue less than $50 from the person of
another, or taking livestock. It was punishable by up to ten yearsin the
state penitentiary. Id. at 280 n.3.

16 In evaluating the seriousness of the underlying crime, the Solem Court
noted that some norms are easily applied, such as non-violent crimes are
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Applying the three criteria, the Court concluded that

Helm's sentence was grossly disproportionate to his crime of
uttering a"no account” check for $100, evenin light of his

prior six non-violent felony convictions.17 1d. at 289-90, 303.
The Court emphasized that Helm's life sentence "[wa]s far

more severe than the life sentence we considered in Rumme"
because Rummel was likely eligible for parolein 12 years

while Helm was given no possibility of parole at all. 1d. at 297.18

In 1991, the Supreme Court revisited Solem and Rummd in
Harmelin, a case involving a defendant's Eighth Amendment
challenge to his mandatory sentence under Michigan's drug
laws of lifein prison without the possibility of parole for pos-
session of more than 650 grams of cocaine, hisfirst felony
offense. Harmelin, 501 U.S. at 961. The Court upheld Har-
melin's sentence with five justices agreeing that it did not vio-
late the Eighth Amendment, although for different reasons.
Justice Scalia, joined only by Chief Justice Rehnquist, con-
cluded that the decision in Solemwas "simply wrong: the
Eighth Amendment contains no proportionality guarantee.”

Id. at 965. Justice Kennedy, joined by Justices O'Connor and
Souter, stated that a non-capital sentence could violate the
Eighth Amendment if it was grosdy disproportionate to the

less serious than violent crimes, the more that is stolen the more serious
the offense, lessor included offenses are less serious than the greater
offense, and attempts and accessories are less cul pable than actual com-
missions and principals. 1d. at 292-93.

17 Justice Powell's mgjority opinion in Solemused "grossly dispropor-
tionate" and "significantly disproportionate” interchangeably. See, e.g.,id.
at 284, 288, 291 n.17 (using "grossly disproportionate™) and at 303 (using
"significantly disproportionate"). Justice Kennedy's concurrencein Har-
melin cited Solem, 463 U.S. at 288, 303, for the "grosdly disproportionate”
standard. 501 U.S. at 1001.

18 The Court rgjected the State's argument that it should consider the
possihility that the governor could commute Helm's sentence to a term of
years because while parole was a "regular part of the rehabilitative pro-
cess," commutation was an "ad hoc exercise of executive clemency” 1d.

at 300-03.
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crime but that Harmelin did not meet this standard. Id. at 996-
1009. Justices White, Blackmun, Stevens, and Marshall dis-
sented, arguing that the Court should not depart from the
three-factor test articulated in Solem and that alife sentence
without parole was unconstitutionally disproportionate to Har-
melin's crime. 1d. at 1009-29.

Although the Court did not produce a mgjority opinion,

seven justices favored some manner of proportionality review.
As noted earlier, we and other circuits treat the test articulated
by Justice Kennedy as "the rule of Harmelin ." Bland, 961

F.2d at 129 (internal citation and quotation marks omitted);

see also Henderson, 258 F.3d at 709; Jones, 213 F.3d at 1261;
Harris, 154 F.3d at 1084.

Justice Kennedy's concurrence did not challenge the cen-

tral holding of Solemthat a grossly disproportionate sentence
of imprisonment violates the Eighth Amendment. Harmelin,
501 U.S. at 1001 (citing Solem, 463 U.S. at 288, 303). Nor did
Justice Kennedy question the Solem magjority's conclusion
that Solem's sentence of life imprisonment without the possi-
bility of parole for uttering a no account check was grossly
disproportionate, given the" “relatively minor' " nature of
Solem's offenses. Id. at 1002 (quoting Solem, 463 U.S. at
296-97). Rather, Justice Kennedy emphasized severa points
also made by the Solem magjority. 1d. at 998 (stating that
"close analysis of our decisions [in Rumme and Solem] yields
some common principles that give content to the uses and
limits of proportionality review"). These principlesinclude
the following: (1) courts should accord "substantial defer-
ence' to legidative determinations of appropriate punish-
ments, id. at 998-99 (citing Solem, 463 U.S. at 290); (2) the
Eighth Amendment does not require that legidatures adopt
any particular penological theory, id. at 999, a point implicit
in the Solem Court's conclusion that legislatures are entitled
to "substantial deference;” (3) divergencesin theories of sen-
tencing and the length of prison terms are "inevitable" in our
federalist system, id. at 999 (citing Solem, 463 U.S. at 291
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n.17); (4) proportionality reviews should be informed by
objective factors, id. at 1000 (citing Solem, 463 U.S. at 290);
and (5) "the Eighth Amendment does not require strict pro-
portionality between crime and sentence”" but”[r]ather, it
forbids only extreme sentences that are "grossly dispropor-
tionate' to the crime,” id. at 1001 (citing Solem, 463 U.S. at
288, 303).

Relying on these "common principles,” Justice Kennedy
concluded that courts need not examine the second and third
factors specified in Solem-- the intrgjurisdictional and inter-
jurisdictional reviews -- unless a "threshold comparison of
the crime committed and the sentence imposed leads to an
inference of gross disproportionality.” Id . at 1005. While Jus-
tice White in his Harmelin dissent considered this "an aban-
donment of the second and third factors set forth in Solem,”
id. at 1020, Justice Kennedy argued that it was consistent with
the Solem Court's "admonition that "areviewing court rarely
will be required to engage in extended analysis to determine
that a sentence is not constitutionally disproportionate,’ " id.
at 1004 (citing Solem, 463 U.S. at 290 n.16).

The means by which Justice Kennedy decided that Har-
melin's sentence did not violate the Eighth Amendment dem-
onstrates the conformity between his proportionality analysis
and that articulated by the Solem Court. Rather than empha-
sizing adifferent analytical framework, Justice Kennedy
based his analysis on the more serious nature of Harmelin's
offense. Justice Kennedy stressed that Harmelin's offense
"threatened to cause grave harm to society” unlike "the rela-
tively minor, nonviolent crime at issuein Solem ." 1d. at 1002.
Justice Kennedy further noted that the "[p]ossession, use, and
distribution of illegal drugs represent “one of the greatest
problems affecting the health and welfare of our population
and that the quantity of cocaine that Harmelin possessed had
"apotential yield of between 32,500 and 65,000 doses.” 1d. at
1002 (internal citations omitted). Thus, in concluding that
Harmelin's sentence did not raise an inference of gross dis-
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proportionality, Justice Kennedy did not suggest, implicitly or
explicitly, that his analysis would have led to a different out-
comein Solem. Accordingly, we conclude that Solemremains
good law after Harmelin, recognizing that we need not con-
sider Solem's second and third factors if we conclude under
the first factor that a defendant's sentence does not raise an
inference of gross disproportionality to the crime. Id. at 1005
("This conclusion neither "eviscerate[s]" Solem, nor “aban-
don[g]" its second and third factors, as the dissent charges
...."). See dso Henderson, 258 F.3d 706 (citing Solem
throughout the opinion for binding points of law).

B. Application of Supreme Court Case Law

Following the revised three-factor test, we first compare
Andrade's punishment to his crimes. Because this comparison
leads to an "inference of gross disproportionality,” we then
proceed to compare Andrade's sentence to sentences imposed
for other crimesin California and then to sentences imposed
for similar crimes in other jurisdictions.

1. Comparison of Punishment and Crime

a Harshness of the Penalty

Andrade was sentenced to two consecutive indeterminate
sentences of 25 yearsto life in prison. Because of aunique
feature of the Three Strikes law, the sentencing judge had no
discretion to impose the sentences concurrently. Cal. Penal
Code 88 667(c)(6), 1170.12(a)(6); Ingram , 48 Cal. Rptr. 2d at
264.19 Unlike most sentences imposed under California's sen-

19 The dissent stresses the fact that Andrade's sentence is for two
offenses rather than one. There is no dispute that Andrade was convicted
of two petty theft offenses with a prior. However, as noted above, Califor-
nias Three Strikes law precluded the trial judge from exercising any sen-
tencing discretion; the court was required to impose consecutive
sentences. The cases cited by the dissent are distinguishable, as it does not
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tencing laws, Andrade's minimum three-strikes term may not
be reduced by credit for good behavior or working whilein
prison. Cervera, 16 P.3d at 181. Andrade therefore must serve
aminimum of 50 yearsin prison before he is éigible for
parole.

The unavailability of parole for a half century makes
Andrade's sentence substantially more severe than the life
sentence at issue in Rummed. There, Rummel was eligible for
parolein asfew as 12 years. In contrast, Andrade must serve
more than four times the length of Rummel's sentence before
he becomes eligible for parole. See a'so Smallwood v. John-
son, 73 F.3d 1343, 1346, 1352 (5th Cir. 1996) (upholding a
50-year sentence for a non-violent recidivist only after noting
that the defendant would be eligible for parole within 12
years); Hawkins, 200 F.3d at 1284 (stating that the availability
of paroleisrelevant to determining whether the length of the
sentence violates the Eighth Amendment).

Indeed, Andrade's sentence is the functional equivalent of

the sentences at issue in Solemand Harmelin -- lifein prison
without the possibility of parole. A "life sentence without
parole is the second most severe penalty permitted by law,"
Harmelin, 501 U.S. a 1001, and is the same sentence that the
Supreme Court held unconstitutional when imposed on a
seven-time felony recidivist in Solem Andrade was 37 years
old at the time of his sentencing and will be 87 years old
when heisfirst eigible for parole. The life expectancy of a

appear in these cases that the sentencing judge or official was required to
impose consecutive sentences. Hawkinsv. Hargett , 200 F.3d 1279, 1280
(10th Cir. 1999) ("The trial judge ordered that the[ ] sentences be served
consecutively .. .."); United Statesv. Aidllo, 864 F.2d 257, 262 (2d Cir.
1988) ("The district court did not abuse its substantial discretion in choos-
ing an appropriate sentence."); see also Pearson v. Ramos, 237 F.3d 881,
886 (7th Cir. 2001) (explaining that the Superintendent imposed consecu-
tive "sentences’ denying yard privilegesto a prisoner, a sanction "autho-
rized by state law").
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37-year-old American maleis 77 years. National Center for
Health Statistics, Center for Disease Control and Prevention,
National Vital Statics Reports at Table 2, Vol. 47, No. 28
(Dec. 13, 1999). It isthus more likely than not that Andrade
will spend the remainder of hislifein prison without ever
becoming eligible for parole.

b. Gravity of the Offense

As Harmelin makes clear, smply because a sentenceis

harsh does not mean that it is disproportionate to the crime.
We examine the punishment in light of the gravity of the
offense. We also recognize that a"State is justified in punish-
ing arecidivist more severely than it punishes afirst offend-
er." Solem, 463 U.S. at 296. But "the enhanced punishment
imposed for the [present] offense “is not to be viewed as. . .
[an] additional penalty for the earlier crimes,’ but instead as
“astiffened penalty for the latest crime, which is considered
to be an aggravated offense because arepetitive one.' " Witte
v. United States, 515 U.S. 389, 400 (1995) (quoting Gryger

v. Burke, 334 U.S. 728, 732 (1948)); see also Solem, 463 U.S.
at 297 n.21 ("We must focus on the principal felony -- the
felony that triggers the life sentence -- since{the defendant]
already has paid the penalty for each of his prior offenses. But
we recognize, of course, that [the defendant]'s prior convic-
tions are relevant to the sentencing decision.”).

Andrade's present convictions are for two counts of petty
theft with aprior for shoplifting videotapes on two different
occasions with atotal value of $153.54. Petty theft is similar
in many respects to the defendant's crime of "uttering ano
account check” in Solem Both "involve| ] neither violence
nor [the] threat of violence to any person " and arelatively
smdl amount of money. 1d. at 296. Additionally, both are eas-
ily distinguished from the defendant's crime in Harmelin,
where Justice Kennedy emphasized the serious and often vio-
lent consequences of drug use and distribution and noted that
Harmelin possessed enough cocaine for between 32,500 and
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65,000 doses. Harmelin, 501 U.S. at 1002. Justice Kennedy
distinguished Harmelin's offense from the "relatively minor,
nonviolent crime at issuein Solem," concluding that Har-
melin's crime was "as serious and violent as the crime of fel-
ony murder without specificintent tokill ... ." Id. at 1002,
1004. Andrade's crimes did not pose a "grave harm to soci-
ety," id. at 1002, and the nine videotapes he stole were recov-
ered by store personnel as he exited the stores.

Moreover, petty theft is usually prosecuted as a misdemea
nor. By classifying such conduct as a misdemeanor, the Cali-
fornialegidature has indicated that petty theft is regarded as
arelatively minor offense. Had Andrade's videotape thefts
been hisfirst theft offenses, the maximum penaty he could
have received for each theft would have been six monthsin
county jail and a maximum $1,000 fine. Cal. Penal Code

8 490. Because he had a prior theft offense, however, they
were elevated to petty theft with a prior -- a'waobbler"
offense punishable either as a misdemeanor or felony. Cal.
Penal Code § 666; Terry, 54 Cal. Rptr. 2d at 770-71. The
prosecution's decision to charge the petty thefts as felonies
qualified the offenses as his third and fourth strikes. Terry, 54
Cdl. Rptr. 2d at 770-71. Thus, under a"unique quirk" in Cali-
fornialaw, Andrade's recidivism was double counted, first
enhancing his misdemeanor offenses to felonies and then
enhancing them again to third and fourth strikes. Riggs, 119

S. Ct. at 891 (Stevens, J., memorandum opinion respecting the
denial of the petition for awrit of certiorari).

It is significant that the core conduct for which Andrade

was sentenced is, in the first instance, classified as a misde-
meanor rather than afelony. While the Supreme Court fre-
guently defersto legidative judgments regarding the proper
length of imprisonment for felony offenses, it isless clear that
the same degree of deference is appropriate when extreme
sentences are imposed for misdemeanor conduct. Id. (defer-
ence to legidative determination of punishment less pro-
nounced when offense is not classified as afelony); Rummd,
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445 U.S. a 274 n.11 (acknowledging that a proportionality
analysis would be relevant to a hypothetical statute making
overtime parking punishable by life imprisonment).

Of course, Andrade was sentenced as arecidivist, and the
gravity of his offense cannot be assessed independently of his
previous criminal conduct. According to the State, Andrade's
criminal record warrants the enhanced punishment and there-
fore justifiesits severity. Not all enhanced sentences imposed
on repeat offenders are constitutional, however, as demon-
strated by the Solem Court's decision to vacate the life sen-
tence of a seven-time felony recidivist.

California’s Three Strikes law imposes a 25-year-to-life
sentence on defendants previously convicted of two or

more "serious” or "violent” felonies. Cal. Penal Code

88 667(e)(2)(A), 1170.12(c)(2)(A). Andrade's predicate "seri-
ous' felonies were three counts of residential burglary adjudi-
cated in asingle proceeding more than a decade earlier. This
contrasts with the defendant in Rumme, who served timein
prison for hisfirst felony before being convicted and serving
time for his second felony -- afact the Court found signifi-
cant. Rummd, 445 U.S. at 278.

As noted above, Andrade has additional offenseson his
record. His prior misdemeanor petty theft from 1990 permit-
ted his present petty theft convictions to be charged as felo-
nies and thus to qualify as third and fourth strikes.20 Although
Andrade also has two federal convictions for transporting
marijuana, they were not counted as strikes and there is no
record that the court considered them when sentencing
Andrade. Arguably, the federal convictions therefore should
not affect our analysis as they did not affect the imposition of
Andrade's 50-year-to-life sentence.

20 Andrade a so has the misdemeanor theft conviction from 1982, for
which he served six days in jail and received twelve months of probation.

15283



Even if we consider Andrade's entire criminal history
record -- five felonies, two misdemeanors, and one parole
violation -- it is still comparable, quantitatively and qualita-
tively, to that of the defendant in Solem. Both defendants had
three burglary convictions, although only Andrade was con-
victed of all threein asingle proceeding. All of the offenses
were non-violent. Given that Andrade's sentence of 50 years
to lifeis asentence of life without arealistic possibility of
parole, his case is most analogous to Solem.

c. Inference of Gross Disproportionality

A threshold comparison of the harshness of the penalty and
the gravity of the crimes leads to an inference that Andrade's
sentence was grossly disproportionate. Andrade will likely
serve the remainder of hislifein prison for shoplifting nine
videotapes.

Thisinference of disproportionality is not dissipated by
Andrade's prior criminal record. His prior "strikes" were non-
violent burglaries, prosecuted in asingle judicial proceeding,
more than a decade before he was sentenced under the Three
Strikes law. His other offenses, athough not considered at
sentencing, were also non-violent. Moreover, due to a unique
quirk in Californialaw, his recidivism was double-counted by
first enhancing his misdemeanor petty theft offensesto felo-
nies and then enhancing them to third and fourth strikes.

2. Intrajurisdictional Comparison

Anintrgjurisdictional comparison isonly required when a
sentence presents an "inference of gross disproportionality.”
Harmelin, 501 U.S. at 1005. Consequently, this second prong
of the Eighth Amendment test is often mentioned, but seldom
actually applied. See, e.qg., Cacoperdo v. Demosthenes, 37
F.3d 504, 508 (9th Cir. 1994) (concluding that a comparison
of the gravity of defendant's offenses with the harshness of
his sentence did not raise an inference of gross disproportion-
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ality and, therefore, no intrgjurisdictional comparison was
required); United Statesv. Whyte, 892 F.2d 1170, 1176 n.16
(3d Cir. 1989) (upholding life sentence without undertaking
intrgjurisdictional comparison).

Where, as here, the harshness of the sentence appears

grossly disproportionate to the gravity of the offense and the
culpability of the offender, we must assess whether the dis-
puted sentence is excessive when compared to "sentences
imposed on other criminalsin the samejurisdiction. " Solem,
463 U.S. at 292. See also Harmelin, 501 U.S. at 1005 (Ken-
nedy, J., concurring); United Statesv. Meirovitz, 918 F.2d
1376, 1381 (8th Cir. 1990) (noting that analysis under the sec-
ond prong is"rare," but appropriate where challenged sen-
tenceislife without possibility of parole).

As noted above, petty theft, if committed by afirst time
offender, is a misdemeanor punishable by up to six monthsin
county jail and up to a$1,000 fine. Cal. Penal Code§ 490. If
a defendant has been convicted previoudy of atheft offense,
he may be charged under California Penal Code 8§ 666 and
sentenced to up to three yearsin prison (or, if charged asa
misdemeanor, up to one year in county jail). Cal. Pena Code
88 18, 666. Thus, Andrade could have received atotal sen-
tence of six yearsin prison had he recelved the maximum sen-
tences, imposed consecutively, under these provisions.

Andrade's indeterminate sentence of 50 yearsto lifeis
exceeded in Californiaonly by first-degree murder and a
select few violent crimes. Cal. Penal Code 8 190 (first-degree
murder punishable by death, life without parole, or 25 years
tolife); id. 8 209 (kidnapping under certain circumstances
punishable by life without parole); id. 88 218 and 219 (train
wrecking or derailing punishable by life without parole or, for
§ 219, death); id. § 12310 (unlawful explosion causing death,
mayhem, or great bodily injury punishable by life without
parole). Most violent crimes, however, are punished much
less severely. 1d. 8 190 (second-degree murder punishable by
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15 years to life under most circumstances); id. § 193 (volun-
tary mandlaughter punishable by up to 11 years); id. 8 264
(rape punishable by up to 8 years); id.§ 288 (sexual assault
on aminor punishable by up to 8 years). Andrade's sentence
is grossly disproportionate when compared to the above sen-
tences for violent crimes.

The State argues that, because Andrade is arecidivist, we
must compare his sentence to those of other non-violent recid-
ivistsin California. The State then lists several examples of
non-violent recidivists sentenced to harsh sentences under
Californias Three Strikes law. People v. Cline, 71 Cal. Rtpr.
2d 41 (Ct. App. 1998) (25-year-to-life sentence for felony
grand theft with twelve prior convictions for residential bur-
glary); People v. Goodwin, 69 Cal. Rptr. 2d 576 (Ct. App.
1997) (25-year-to-life sentence for commercial burglary with
two prior strikes for residentia burglary, plus several drug
related offenses and a misdemeanor battery).

Although we agree that comparisons to sentences for other
recidivists are relevant, the problem with the State's argument
isthat it attemptsto justify the constitutionally-suspect appli-
cation of a statute by pointing to other applications of the
same statute. We find this approach less than convincing.

That said, Andrade's sentence is unusua even when com-
pared to other sentences for non-violent recidivists under the
Three Strikes law. Andrade's sentence istwice as long as the
"comparable” sentences cited by the State. Cline, 71 Cal.
Rptr. 2d 41 (25 yearsto life); Goodwin, 69 Cal. Rptr. 2d 576
(same). It istwice aslong as the sentence in Terry, which
upheld athird-strike conviction for petty theft with aprior. 54
Cal. Rptr. 2d at 770-71 (nature of prior strikes not specified).
Indeed, we have found no other published case upholding a
sentence of 50 yearsto lifein prison for a non-violent recidi-
vist under the Three Strikes law.21

21 Ingram, not cited by the State, held that a defendant convicted of two
counts of residentia burglary with two prior strikes should be sentenced
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Our intrgjurisdictional comparison of sentencesin Califor-
nia supports the conclusion that Andrade's sentence was
grossly disproportionate to his crimes and therefore pro-
scribed by the Eighth Amendment. His sentence is signifi-
cantly greater than the sentences under Californialaw for
most violent crimes. Moreover, it is unusual even when com-
pared to other applications of the Three Strikes law.

3. Interjurisdictional Comparison

Cdlifornias Three Strikes law was one of twenty-five laws
with this label enacted nationwide between 1993 and 1995.
John Clark et d., "Three Strikes and You're Out": A Review
of State L egidation in National Institute of Justice, U.S.
Department of Justice, Research in Brief at 1 (Sept. 1997).
Many other states have similar laws under different names
which likewise punish recidivists more severely than first-
time offenders. See generally People v. Riggs,, No. E019488,
1997 WL 1168650, *4 n.2 (Cal. Ct. App. 1997) (unpublished)
(indicating that at least forty states have some form of recidi-
vist statute).

Of those jurisdictions with some form of recidivist sentenc-
ing statute, the State suggests only four where Andrade's trig-
gering offense (petty theft with aprior) could qualify for
recidivist sentencing: Rhode Island, West Virginia, Texas,
and Louisiana Even in these four states, however, Andrade
could not receive a sentence nearly as severe as he did under
California’s Three Strikes law on the basis of histwo prior
strikes for residential burglary. If we also consider Andrade's
prior convictions not included in the calculation of his sen-
tence under Californias Three Strikes law -- his 1982 misde-

to two consecutive 25-year-to-life terms. 48 Cal. Rptr. 2d at 266. Unlike
the instant case, however, the triggering offensesin Ingramwere "serious’
felonies and one of the defendant's prior strikes was for a violent offense
(burglary at knifepoint). 1d. at 267-68.
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meanor theft offense and his two federal convictions for
transportation of marijuana-- only in Louisianaisit possible
for Andrade to recelve a comparable sentence. Even then, the
sentence would be vulnerable to a challenge under the Louisi-
ana state constitution.

a. Rhode Idand

In Rhode Idand, a three-time felon may be sentenced to an
additional 25 yearsin prison. R.I. Gen. Laws § 12-19-21.
Unlikein California, however, theft of merchandise valued at
less than $100 is not afelony in Rhode Iand, even if the
defendant has a prior theft conviction. Compareid. § 11-41-
20(d) with Cal. Penal Code § 666. Each of Andrade's petty
theft offenses involved theft of property valued at lessthan
$100 ($84.70 and $68.84, respectively). Consequently,
Andrade's petty theft offenses would not be feloniesin Rhode
Island, and he would not be éigible for the 25-year sentence
enhancement. The maximum term of imprisonment he could
receive would be one year for each petty theft offense. R.I.
Gen. Laws § 11-41-20(d).

The Rhode Idand habitual offender sentencing scheme aso
differsfrom California's Three Strikes law in that the defen-
dant must serve "two or more" separate terms of imprison-
ment before he qualifies for habitual offender status. 1d. § 12-
19-21(a). Here, Andrade pled guilty to and was sentenced for
his three burglary offenses in a single proceeding.

In addition, although the Rhode Idand habitual offender
statute requires the sentencing judge to order the defendant to
serve a minimum number of years of his sentence before the
defendant becomes eligible for parole, the judge's discretion
to determine that minimum number of yearsis not restricted.
Id. 8 12-19-21(c). California's Three Strikes law does not
afford any such discretion to judges. The judge must impose
amandatory minimum term without possibility of parole.
Cervera, 16 P.3d at 181.
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Therefore, for multiple reasons, Andrade could not receive
as severe a sentence in Rhode Idand as he did in California.

b. West Virginia

Andrade could not be sentenced to life in prison under the
West Virginia habitual offender statute, W. Va. Code§ 61-11-
18(c). The West Virginia Supreme Court has held that alife
sentence imposed on a non-violent recidivist offender violates
the express requirement of proportionality in sentencing man-
dated by ArticleI1l, Section 5 of the West Virginia state con-
stitution. State v. Deal, 358 S.E.2d 226, 231 (W. Va. 1987)
(vacating sentence of non-violent recidivist on grounds that
life in prison was disproportionate to offenses); State v. Hed-
rick, 391 SE.2d 614, 622 (W. Va. 1990) (reversing life sen-
tence for burglary where prior felonies were delivery of acon-
trolled substance and breaking and entering). As a non-violent
recidivist, Andrade could not receive a life sentence in West
Virginia.

c. Texas

In Texas, petty theft is not punishable as afelony unlessthe
defendant has two previous theft convictions. Tex. Penal Code
Ann. 8 31.03(e)(4)(D). Misdemeanor convictions do not trig-
ger Texas's habitual offender law. 1d. 8 12.42. If Andrade's
only prior theft offense were his 1990 petty theft conviction
(i.e., disregarding his 1982 misdemeanor theft conviction, as
the State in its brief and the state courts did), Andrade's pres-
ent theft offenses would only be misdemeanors in Texas, each
punishable by up to six monthsin jail and up to a $2,000 fine.

Even if both of Andrade's prior theft convictions are

counted, his present petty thefts would be considered only
"state jail felon[ies]." 1d. 8 31.03(e)(4)(D). Under Texas's
habitual offender law, a state jail felony will be punished as

a second-degree felony (with up to 20 yearsin prison) if the
defendant has one or more prior felonies. Id. 88 12.42(a)(2) &
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(3), 12.33. It follows that, in Texas, Andrade could receive up
to 40 yearsin prison if he were sentenced to consecutive
terms.

Texas, however, has a generous parole policy. Except for
those accused of certain violent crimes, inmates are eligible
for parole after serving as little as one-fourth of their sentence
(or less, because inmates may apply good-time credit to their
time served). Tex. Govt. Code Ann. § 508.145(f). Thus, if
Andrade were sentenced to 40 yearsin Texas, he would be
eligible for parolein 10 years (even less, with good-time
credit).

d. Louisana

At the time the California courts considered Andrade's

appeal, Louisianawas the only state among the four cited by
the State where Andrade could receive a sentence comparable
to 50 yearsto life,22 but only if aLouisiana court considered
both Andrade's 1982 misdemeanor theft conviction and his
two federa convictions for transporting marijuanain addition
to those convictions considered in the calculation of
Andrade's sentence under California’s Three Strikes law.
Even then, such a sentence would be vulnerable to a challenge
asimpermissibly excessive under the Louisiana state constitu-
tion.

22 Louisiana amended its recidivism statute this year, 2001 La. Sess.
Law. Serv. 403 (West), and Andrade would no longer be eligible for a
comparable sentence. Under the revised statute, the triggering offense
must be "a crime of violence, a sex offense, or .. . aviolation of the Uni-
form Controlled Dangerous Substances Law punishable by imprisonment
for ten years or more or any other crimes punishable by imprisonment for
twelve years or more" in order to count as athird or fourth strike. Because
the sentence for theft with two priorsin Louisianais a maximum of two
years, La Rev. Stat. Ann. 8§ 14:67(B)(3), his current crimes would not
count as third or fourth strikes. The current crimes could be treated as sec-
ond strikes, La. Rev. Stat. Ann. § 15:529.1(A)(1)(a), in which case he
would receive a maximum of eight years, or twice the maximum sentence
for each of the petty thefts with priors.
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Similar to Texas, theft of less than $300 is punishable as a
felony under Louisiana law only if adefendant has two previ-
ous theft convictions. La. Rev. Stat. Ann. § 14:67(B)(3). Mis-
demeanors will not trigger Louisiana's habitual offender law.23
Id. § 15:529.1.

Louisianas habitual offender law provides, in relevant part,
that a defendant convicted of afourth or subsequent felony be
punished with a minimum term of twenty yearsin prison
without the possibility of parole. 1d. 8 15:529.1(A)(2)(c)(i),
(G). Andrade's three prior burglary convictions would be
treated as a single prior felony because L ouisiana courts have
consistently interpreted the law to have a sequential require-
ment for enhanced penalties. State v. Butler, 601 So.2d 649,
650 (La. 1992); State v. Corry, 610 So.2d 142, 147 (La. Ct.
App. 1992) (applying the sequential requirement to three
counts of simple burglary entered on the same day). His two
federal convictions for transportation of marijuana, however,
would likely count as his second and third felony convictions.
La Rev. Stat. Ann. 8§ 15:529.1(A)(1). Accordingly, under this
scenario, Andrade, in Louisiana, could receive two 20-year
sentences without parole -- 40 yearsif sentenced consecu-
tively. Moreover, if either of hisfederal transportation of mar-
ijuana offenses were punishable under the Louisiana Uniform
Controlled Dangerous Substances Law by more than five
years, Andrade could receive a sentence of life without the
possibility of parolein Louisiana. 1d.8 15:529.1(A)(2)(c)(ii).

Although it is possible that Andrade could have qualified

for a sentence under Louisiana's Habitual Offender Law com-
parable to the sentence he received under California's Three
Strikes law, thereis adistinct possibility, unlike in California,
that a Louisiana court might have invalidated such a sentence

23 Therefore, if we ignored Andrade's 1982 misdemeanor theft convic-
tion, his present petty thefts would be only misdemeanorsin Louisiana,
each punishable by up to six monthsin prison and up to a $500 fine. La.
Rev. Stat. Ann. § 14:67(B)(3).
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as excessive under its state constitution. A Louisiana court,
for example, recently invalidated as excessive alife sentence
under the Habitual Offender Law for a defendant convicted of
"misappropriating or taking over $500" whose prior crimes
were "two thefts under $100, one theft over $100, severa
counts of issuing worthless checks, check forgery,[and] Sim-
ple robbery [for stealing a bicycle after pushing the minor off
it]." State v. Hayes, 739 So.2d 301, 303-04 (La. Ct. App.
1999); see also State v. Burns, 723 So.2d 1013 (La. Ct. App.
1998) (invalidating as excessive under the Louisiana state
constitution alife sentence for possession and distribution of
two rocks of crack cocaine where defendant’s prior felonies
had been non-violent and there were other mitigating circum-
stances).

The possibility that Andrade might have received a compa
rable sentence in one other jurisdiction does not render his
sentence congtitutional under the Eighth Amendment. Solem,
463 U.S. at 299-300 (holding that defendant's sentence vio-
lated the Eighth Amendment while acknowledging that defen-
dant could have received the same sentence in one other state,
Nevada); see also Henderson, 258 F.3d at 713-14 (holding
that defendant's sentence violated the Eighth Amendment
while acknowledging that defendant could have received the
same sentence in Idaho). Indeed, that Andrade could receive
a comparable sentence in only one other state -- and, even
then, only if that state considered prior convictions not neces-
sary for application of Californias Three Strikes law -- sup-
ports our conclusion that Andrade's sentence was grossly
disproportionate to his crimes. Harmelin, 501 U.S. at 1005
("The proper role for comparative analysis of sentences, then,
isto validate an initial judgment that a sentenceis grossy dis-
proportionate to acrime.).

We thus conclude, following the revised three-factor

test articulated by Justice Kennedy in Harmelin , that: (1)
Andrade's punishment of 50 yearsto life raises an inference
of gross disproportionality when compared to his two petty
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thefts of nine videotapes worth $153.54, even in light of his
prior felony and misdemeanor convictions; (2) Andrade's sen-
tence is substantially more severe than sentences for most vio-
lent crimesin Californiaand is unusua even when compared
to other applications of California's Three Strikes law; and (3)
Andrade could not have received such a severe sentence any-
where else, with the possible exception of Louisiana. Accord-
ingly, we disagree with the California Court of Appeal and
conclude that Andrade's sentence is so grossly disproportion-
ateto his crime that it violates the Eighth Amendment to the
United States Constitution.

C. Decision of the California Court of Appeal

Of course, under AEDPA, mere disagreement is not

enough. We may grant relief only if the state court's decision
is"contrary to, or involves an unreasonabl e application of,
clearly established Federal law, as determined by the Supreme
Court of the United States." 28 U.S.C. § 2254(d)(1).

Our review of the Supreme Court's decisionsin Rum+

mel (1980), Solem (1983), and Harmelin (1991) demonstrates
that the law governing the application of the Eighth Amend-
ment to non-violent offenders sentenced to life imprisonment
was clearly established by the time of the California Court of
Appeal's 1997 decision in this case. See also Riggs, 119 S. Ct.
at 892 (Stevens, J., memorandum opinion respecting the

denia of the petition for awrit of certiorari) (stating that peti-
tioner could assert his claim in a petition for awrit of habeas
corpus "since [he] is asking usto apply a settled rule of
Eighth Amendment law") Although we follow the test pre-
scribed by Justice Kennedy in Harmelin, both Rummel and
Solemremain good law and are instructive in Harmelin's
application.

The state court beginsits analysis of Andrade's Eighth
Amendment claim by noting that "the current vaidity of the
Solem proportionality analysisis questionable in light of Har-
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melin." The remainder of its discussion relies exclusively on
Rummel. It compares Rummel's three felonies with Andrade's
two petty thefts with a prior and his three residential burgla-
ries from 1983. It then concludes, "[c]omparing [Andrade's]
crimes and crimina history with that of defendant Rummel,
we cannot say the sentence of 50 yearsto life at issuein this
case is disproportionate and constitutes cruel and unusual
punishment under the United States Constitution.”

Although the state court appearsto review for "gross dis-
proportionality,” its disregard for Solemresultsin an unrea-
sonabl e application of clearly established Supreme Court law.
Although Solem's three-factor analysis was modified by Har-
melin, only two justices of the Supreme Court would have
held that Solemis no longer good law. Indeed, as discussed
above, Justice Kennedy contrasted the severity of the defen-
dant's crime in Harmelin with the " “relatively minor' "

nature of the offensesin Solem Harmelin, 501 U.S. at 1002
(quoting Solem, 463 U.S. at 296-97).

A proper analysis of gross disproportionality requires a
comparison to all three cases. Rummel, Solem, and Harmelin.
While Andrade's crimes and history are comparabl e to those

of the defendants in both Rummel and Solem, his life sentence
with no possibility of parole for 50 years is most analogous

to Solem. The state court's failure to address Solemyields an
unreasonable conclusion that a non-violent recidivist sen-

tenced to such a severe sentence for two misdemeanor

offenses does not raise an inference of gross disproportionality.24

24 Although the state court ends its analysis of Andrade's Eighth Amend-
ment claim with a comparison to Rumme, it evaluates the second and
third factorsin its discussion of Andrade's "cruel and unusua” claim
under the California state congtitution. Thisdiscussion is arguably irrele-
vant for our purposes because it did not concern federal law.

Evenif wetreat it asadiscussion of federal law, however, our conclu-
sion that the state court unreasonably applied clearly established Supreme
Court law remains unchanged. The state court unreasonably concluded
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Its conclusion that Andrade's sentence does not violate the
Eighth Amendment is irreconcilable with the Supreme
Court's decision in Solem and thus constitutes clear error.

V. CONCLUSION

Our decision does not invalidate Californias Three Strikes
law. Rather, our holding is limited to the application of the
Three Strikes law to the unusual circumstances of Andrade's
case. Even so, we do not arrive a this conclusion lightly. Sen-
tencing laws "involve | substantive penological judgment
that, as ageneral matter, is “properly within the province of
the legidatures, not courts.' " Harmelin , 501 U.S. at 998 (cit-
ing Rumme, 445 U.S. at 275-76). We do not advocate a par-
ticular penological theory nor challenge the peopl e of
California's" “independent power . . . to articulate societal
norms through criminal law.' " 1d. at 999 (citing M cCleskey
v. Zant, 499 U.S. 467, 491 (1991)). Y €, the Eighth Amend-
ment does not permit the application of alaw which results

in a sentence grossly disproportionate to the crime. Andrade's
sentence of life in prison with no possibility of parole for 50
yearsis grossy disproportionate to his two misdemeanor
thefts of nine videotapes, even when we consider his history
of non-violent offenses. The California Court of Apped's
conclusion to the contrary resulted from an unreasonable
application of clearly established Supreme Court law.

that the "second factor effectively isirrelevant " because "all three strikes
defendants are punished in the same manner.” While such defendants are
all punished with variations of alife sentence, they have not all committed
the same crimes. Andrade's case is unusual even when compared to other
three-strikes defendants, and his sentence is extreme when compared to
sentences for the State's most violent crimes.

The state court of appeal’s discussion of the third factor is equally

flawed. It concludes that many states, including Texas, "impose severe
punishments on repeat felony offenders,” whereas our anaysis shows that
Andrade could not have received such a severe sentence in any other state,
with the possible exception of Louisiana.
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Accordingly, we REVERSE the judgment of the district

court and REMAND with instructions to issue the writ of
habeas corpusiif, within 60 days following the issuance of our
mandate, the state has not resentenced Andrade.

SNEED, Circuit Judge, Concurring in part and Dissenting in
part:

| agree with the Mgjority's conclusion in Part 11 that

Andrade filed the functional equivaent of atimely notice of
appeal. | respectfully dissent, however, from the Mgjority's
conclusion in Parts IV and V that Andrade's sentence violates
the Eighth Amendment.

The sentence imposed in this case is not one of the"ex-
ceedingly rare” terms of imprisonment prohibited by the
Eighth Amendment's proscription against cruel and unusual
punishment. Harmelin v. Michigan, 501 U.S. 957, 1001

(1991) (quoting Solem v. Helm, 463 U.S. 277, 289-290 (1983)
(quoting Rummel v. Estelle, 445 U.S. 263, 272 (1980)
("Outside the context of capital punishment, successful chal-
lenges to the proportionality of particular sentences have been
exceedingly rare."))). Two consecutive sentences of 25 years
to life--with parole eligibility only after the minimum 50
years--is obviously severe. Nevertheless, it is the sentence
mandated by the citizens of Californiathrough the democratic
initiative process and, additionally, legislated by their elected
representatives. Cal. Pen. Code 8§ 667(e)(2)(A) ("three strikes”
provision mandating minimum term of 25 years for recidivist
felon); Cal. Pen. Code § 1170.12 (codifying state-wide initia-
tive identical to "three strikes" legidlation).

It has long been the law of this Circuit that, "[g]enerdlly,
as long as the sentence imposed on a defendant does not
exceed statutory limits, this court will not overturn it on
Eighth Amendment grounds." U.S. v. Parker, 241 F.3d 1114,

15296



1117 (9th Cir. 2001) (citing United Statesv. Zavala-Serra,
853 F.2d 1512, 1518 (9th Cir. 1988) (citing United Statesv.
Washington, 578 F.2d 256, 258 (9th Cir.1978))). This case
presents no opportunity to set aside, or qualify, thislong-
established and sound precedent.

In reversing Appellant's sentence, the majority purports to
rely on the opinion of Justice Kennedy in Harmelin v. Michi-
gan, 501 U.S. at 996 (Kennedy, J., concurring in the judg-
ment). That opinion (joined by two other members of the
court) held that the Eighth Amendment "forbids extreme sen-
tences that are "grossly disproportionate' to the crime.” 1d. at
1001. While recognizing that the Eighth Amendment includes
a"proportionality principle," Justice Kennedy also acknowl-
edged that "its precise contours are unclear. " I1d. at 998. He
attempted to "give content to the uses and limits of propor-
tionality review" by identifying four principles that inform the
Court's application of the Eighth Amendment to lengthy
prison terms. 1d.

Each of the four principles underlying Harmelin 's "gross
disproportionality” analysis favors the affirmance of Appel-
lant's sentence. Thefirst of these isthat "as a general matter
[it] is properly within the province of legislatures, not courts”
to fix punishments for crimes. 1d. Thus,"reviewing courts. . .
should grant substantial deference to the broad authority that
legislatures possess in determining the types and limits of
punishments for crimes.” 1d.

The sentencing scheme in the instant case was the result of
both popular vote (Proposition 184 was approved by 71.84
percent of the electorate) and legidative action. Our deference
should be at its apex. We have before us the clearest indica-
tion possible that severe, mandatory sentences for recidivist
offendersis the expressed penal philosophy of the citizens of
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California. Theinitiative process permits the electorate to
speak for itself, and its voice should be heard, not ignored.

The second principle underlying proportionality review "is
that the Eighth Amendment does not mandate adoption of any
one penological theory.” 1d. a 999. The Eighth Amendment
permits states to grant "different weights at different timesto
the penalogical goals of retribution, deterrence, incapacita-
tion, and rehabilitation.” 1d. All are legitimate goals of sen-
tencing, and the legidature has plenary power to prescribe
sentencing accordingly.

Consequently, we must accord great deference to state-
mandated sentences. We should not employ our power to
strike down a sentence as unduly harsh when its primary pur-
pose is the incapacitation of an habitua criminal offender.
Even were it our collective judgment that the defendant is
capable of rehabilitation, that judgment should not trump the
voice of the state legidature. California's "three strikes" sen-
tencing regime reflects a judgment that society'sinterest is
best served by imprisonment of repeat felony offenders and a
correlative determination that more lenient treatment of such
offendersis inappropriate. People v. Cooper, 43 Cal.App.4th
815, 824 (1996) ("By enacting the three strikes law, the Leg-
islature acknowledged the will of Californians that the goals
of retribution, deterrence, and incapacitation be given prece-
dence in determining the appropriate punishment for
crimes."). It istrue that over time public attitudes change.
However, it is not our duty to anticipate the future legidative
conduct of the State of California.

Thethird principle cited by Justice Kennedy is that

"marked divergences both in underlying theories of sentenc-
ing and the length of prescribed prison terms are the inevita
ble, [and] often beneficial, result of the federa structure.”
Harmelin, 501 U.S. at 999. It is not, to repeat, the role of the
federal courts to establish the appropriate sentences that each
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state is obligated to follow in punishing those who violate its
laws.

The fourth principle that guides our review of Appellant's
sentence is that such review "should be informed by “objec-
tive factors to the maximum possible extent.' " 1d. at 1000
(quoting Rummd, 445 U.S. at 274-275). Justice Kennedy
noted that objective factors exist to permit review of a sen-
tence of death. Id. at 1000 ("[T]he objective line between cap-
ital punishment and imprisonment for aterm of years finds
frequent mention in our Eighth Amendment jurisprudence.”).
He observed, however, "that we lack clear objective standards
to distinguish between sentences for different terms of years."
Id. at 1001. See also Solem, 463 U.S. at 294 ("It is clear that
a 25-year sentence generally is more severe than a 15-year
sentence, but in most cases it would be difficult to decide that
the former violates the Eighth Amendment while the latter
doesnot.”); Rummd, 445 U.S. at 275 (the line between death
and other punishmentsis "considerably clearer than would be
any congtitutional distinction between one term of years and
ashorter or longer term of years").

Informed by these four principles, the Harmelin court con-
cluded that a sentence of life imprisonment without possibility
of parole for possession of cocaine was not cruel and unusual.
"A rational basis exists for [the state] to conclude that peti-
tioner's crimeis as serious and violent as the crime of felony
murder without specific intent to kill, a crime for which no
sentence of imprisonment would be disproportionate. " 1d. at
1004. Thereis an equally rational basis for the sentence
imposed on Appellant in this case:

The purpose of arecidivist statute such as that
involved hereis not to simplify the task of prosecu-
tors, judges or juries. Its primary goals are to deter
repeat offenders and, at some point in the life of one
who repeatedly commits criminal offenses serious
enough to be punished as felonies, to segregate that
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person from the rest of society for an extended
period of time.

Rummel, 445 U.S. at 284. The "uses and limits" of propor-
tionality review, as defined in Harmelin, demand that we
respect this explanation if it isrational. Harmelin, 501 U.S. at
998. With respect to Appellant's sentence, | believethat it is.

The mgjority, however, has attempted to apply Harmelin's
narrow holding -- the prohibition on grossly disproportionate
sentences -- without thoughtful consideration of the princi-
ples underlying its holding. The result of this approach is pre-
dictable and, in fact, was predicted by two members of the
Harmelin magjority: "the proportionality principle becomes an
invitation to imposition of [the] subjective values' of federal
judges. 1d. at 986 (Scalia, J.).

In short, for al itsreliance on Harmelin, that case does not
compel the outcome reached by the mgjority today. In fact,
just the opposite istrue. Harmelin counsels that judicial
review of legidatively determined sentences should reflect
both deference to the elected branches of government and def-
erence to the varied, but rational, determinations of the 50
states. Therefore, we should affirm the sentence in this case.

The principles articulated by Justice Kennedy, restated
above, and employed in a manner consistent with their pur-
pose, are sufficient to restrain any federal judicial tendency to
employ "cruel and unusua punishment” as a justification for
expansive congtitutionalization of permissible sentencing by
the states. Thisfact is borne out by numerous cases from our
sister circuits. In the wake of Harmelin, not a single court has
struck down the sentence of an habitua offender on Eighth
Amendment grounds.1

1 In fact, in the decade since Harmelin was decided, only one sentence
has been struck down as proscribed by the Eighth Amendment to the U.S.
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The Seventh Circuit in Bocian v. Godinez, 101 F.3d 465,

472 (7th Cir. 1996), in concluding that the accused's sentence
was not "contrary to" the gross disproportionality analysis of
Harmelin, recognized that the Harmelin magjority emphasized
that "state legislatures have great leeway in determining the
appropriate punishments for specific crimes.” Thus, the state
court's refusal to "subgtitute its judgment or preference asto
punishment for that of the sentencing court” -- far from being
contrary to clearly established federal law -- was consistent
with the Harmelin analysis. 1d. at 473.

Likewise, in McGruder v. Puckett, 954 F.2d 313 (5th Cir.
1992), the court affirmed alife sentence without possibility of
parole imposed on an habitual offender where the infraction
that triggered the life sentence was the offense of auto bur-
glary. Applying the Harmelin analysis, as articulated by Jus-
tice Kennedy, the court dismissed the defendant's argument
that life in prison without possibility of parole was grossly
disproportionate to the crime of auto burglary."We think that
the argument ignores the essence of the statute under which
he was sentenced . . . . Under the statute, his sentenceis
imposed to reflect the seriousness of his most recent offense,
not as it stands alone, but in the light of his prior offenses.”
McGruder, 954 F.2d at 316.

These two opinions also reflect what has been, until today,
the consensus of the federa courts with regard to the scope
of proportionality review under Harmelin. 2 These cases

Congtitution. That case, Henderson v. Norris, 258 F.3d 706 (8th Cir.
2001), involved afirst time drug offender, not an habitual offender asis
the case here.

2 See, e.q., United Statesv. Cardoza, 129 F.3d 6, 19 (1st Cir. 1997)
(affirming sentence of 20 years imprisonment for possession of asingle
bullet when defendant had a prior felony history); United Statesv. Prior,
107 F.3d 654, 659 (8th Cir. 1997) (affirming life sentence for drug
offender who, though he had three prior felony drug convictions, had
never before served a prison term).
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underscore the fact that judicial deference toward legidative
determinations of suitable sentencesis particularly appropri-
ate with regard to treatment of recidivist offenders.3 Adding
the role of prosecutorial discretion to the mix of relevant sen-
tencing factors makes the "gross disproportionality” analysis
of questionable value when applied to recidivist offenders.
See Rummd, 445 U.S. at 281 ("Another variable complicating
the calculusisthe role of prosecutorial discretion in any recid-
ivist scheme."). In sum, "gross disproportionality,” as applied
in the recidivism context, requires adherence to the principles
underlying the Kennedy opinion.

Bringing al of these factors to bear on the "gross dispro-
portionality" inquiry, no other circuit has overturned a sen-
tence imposed pursuant to a recidivist sentencing statute.
Justice Scaliain Harmelin had it right." Disproportionality” is
influenced by the prevailing attitude toward the seriousness of
particular crimes and the appropriateness of harsh punish-
ments. These judgments can be atered either within years,
decades or centuries. "Neither Congress nor any state legida
ture has ever set out with the objective of crafting a penalty
that is disproportionate; yet . . . many enacted dispositions
seem to be so -- because they were made for other times or
other places, with different social attitudes, different crimina
epidemics, different public fears, and different prevailing the-
ories of penology.” Harmelin, 501 U.S. at 985 (Scdlia, J.).

3 Even assuming a court is competent to determine an offender's culpa
bility (on arelative scale) by comparing him to others who have commit-
ted the same or more serious crimes, See Henderson v. Norris, 258 F.3d
706 (8th Cir. 2001), the complexity of this comparison is magnified when
the offender in question has alengthy criminal history. "If nothing else,

the three-time offender's conduct supports inferences about his ability to
conform with social horms that are quite different from possible inferences
about first or second-time offenders.” Rummel , 445 U.S. at 282 n.27.
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To repeat, our review of state mandated sentencesiscir-
cumspect and deferential. Nevertheless, Harmelin does
require us to assess Appellant's sentence for gross dispropor-
tionality; thisinquiry is limited to an examination of the grav-
ity of the offenses and the harshness of the sentence. While
petty theft offenses are admittedly not grave, Appellant's
recidivist nature makes his current activity much more seri-
ous.

Appellant's criminal history commenced in 1982 with a
misdemeanor theft. While on probation for this theft, he bur-
glarized three separate residences in 1983, felonies resulting
in Appellant's first and second strikes. I1n 1990 Appellant was
convicted for a second misdemeanor theft. Then in 1995,
Appellant was arrested for two separate shoplifting offenses
--each elevated to felonies due to his prior theft convictions.

Under Cdlifornias sentencing scheme, these 1995 shoplift-
ing convictions amounted to Appellant's third and fourth
strikes, which yielded two consecutive sentences of twenty-
fiveyearsto life, totaling fifty yearsto life. 4 Thisisnot a

4 It should be emphasized that Andrade's sentence is not one fifty-year
sentence for thefts totaling $153.54. Appellant, in fact, is facing two con-
secutive twenty-five year sentences for two separate felony offenses. The
Majority's comparison of Andrade's sentence to other" Three Strikes'
defendants misses this point. (Mgority Opinion 15286). Appellant's sen-
tenceis "twice aslong” as the sentences of these other defendants because
he as committed twice the number of offenses. See People v. Cline, 71
Cal. Rptr. 2d 41 (affirming sentence of 25 yearsto life for theft of cloth-
ing); People v. Goodwin, 69 Cal. Rptr. 2d 576 (affirming sentence of 25
yearsto lifefor stealing apair of pants); Peoplev. Terry, 54 Cal. Rptr. 2d
769 (affirming sentence of 25 yearsto life for stealing handbag left in
open car). See also Pearson v. Ramos, 237 F.3d 881, 886 (7th Cir. 2001)
("inany rateit iswrong to treat stacked sanctions as a single sanction. To
do so produces the ridicul ous consequence of enabling a prisoner, simply
by recidivating, to generate a colorable Eighth Amendment clam."); Haw-
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lenient sentence; however, it is equally clear that the Appel-
lant isarecidivist. His probation report sets forth, in addition
to the above enumerated offenses, two separate federal con-
victions for transporting marijuana, dismissal of seven state
residential burglary charges, and a parole violation for escape
from federal prison. The probation report refers to Appellant's
acknowledged heroin addiction and that Appellant admitsto
stealing to support his drug habit. The probation report also
states that Appellant is unemployed and does not help care for
his three children. Before his most recent conviction, Appel-
lant had been in and out of state or federal prison atotal of

six times. Under such circumstances, it isrational for a sen-
tencing court to determine that aterm of twenty-five yearsto
lifeis not agrossly disproportionate sentence for each of
Appellant's current crimes.

One should neither exaggerate nor minimize Appellant's
culpability. His guilt isnot in dispute. Nor isthe fact of his
recidivism, nor the applicability of the three strikes sentencing
law. The simple statement of his history of criminal activity

is enough to show that the state court's determination of the
proper punishment--even if found to be erroneous--was not
clearly erroneous as this Court has defined it. See Van Tran

v. Lindsey, 212 F.3d 1143, 1153-54 (9th Cir. 2000) ("we hold
that under AEDPA we must reverse a state court's decision as
involving an "unreasonable application’ of clearly established

kinsv. Hargett, 200 F.3d 1279, 1285 (10th Cir. 1999) (finding no Eighth
Amendment violation in sentences totaling 100 years when these sen-
tences were for combined separate offenses of rape and robbery); United
Statesv. Aiello, 864 F.2d 257, 265 (2d Cir. 1988) ("Eighth amendment
analysis focuses on the sentence imposed for each specific crime, not on
the cumulative sentence."); State v. Four Jugs of Intoxicating Liguor, 58
V1. 140, 2 Atl. 586, 593 (1886), quoted in O'Neil at 331 ("It would
scarcely be competent for a person to assail the constitutionality of the
statute prescribing punishment for burglary on the ground that he had
committed so many burglariesthat, if punishment for each were inflicted
upon him, he might be kept in prison for life.").
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federal law . . . when our independent review . . . does not
merely allow us ultimately to conclude that the petitioner has
the better of two reasonable legal arguments, but rather leaves
uswith a “firm conviction' that one answer, the one rejected
by the court, was correct and the other, the application of the
federal law that the court adopted, was erroneous’). There-
fore, to repeat, a'"rational basis' exists for the state of Califor-
niato conclude that the interests of society are best served by
Appellant's incarceration for aminimum of fifty years. Har-
melin, 501 U.S. at 1004 ("rational basis exists' to justify life
in prison without possibility of parole for drug possession
offense); Van Tran v. Lindsey, 212 F.3d at 1159 (*'some erro-
neous applications may nonetheless be reasonable”) (citing
Williamsv. Taylor, 529 U.S. 362, 410 (2000). Defendant's
sentence is thus not an unreasonable application of clearly
established federal law.

| respectfully concur in part and dissent in part.
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